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Council Chambers, Guelph City Hall, 1 Carden Street 

DATE Thursday, June 13, 2019 – 4:00 p.m. 

Please turn off or place on non-audible all electronic devices during the hearing. Please 
note that this hearing will be audio recorded and streamed live on guelph.ca/live. An 
electronic version of this agenda is available on guelph.ca. 
 
PUBLIC HEARING FOR APPLICATIONS UNDER SECTIONS 45 AND 53 OF THE 
PLANNING ACT  
 
DISCLOSURE OF PECUNIARY INTEREST AND GENERAL NATURE THEREOF 
APPROVAL OF MINUTES – MAY 9, 2019 HEARING MINUTES 
REQUESTS FOR WITHDRAWAL OR DEFERRAL OF APPLICATIONS 
 
CURRENT APPLICATIONS (Application order subject to change) 
a) A-57/19  Owner: 

Agent:  
Request: 
 
Location: 

Michael Finoro 
Brian McCulloch, James Fryett Architect Inc. 
Protected view area variance for proposed apartment 
building elevation 
9 Cork Street West 

    
 A-58/19 Owner: 

Agent:  
Request: 
 
Location: 

Maria Finoro 
Brian McCulloch, James Fryett Architect Inc. 
Protected view area variance for proposed apartment 
building elevation 
11 Cork Street West 

    
b) A-49/19 Owner: 

Agent:  
Request: 
 
 
Location: 

Thomasfield Homes Limited 
Astrid Clos, Astrid J. Clos Planning Consultants 
Variances for side yard, building height, amenity area, 
floor space index, angular plane, and parking for 
proposed apartment building 
247 Gosling Gardens 

   
c) A-50/19 Owner: 

Agent:  
Request: 
Location: 

Muhammad Khan and Farhana Khan 
N/A 
Side yard setback variance for existing deck (landing) 
97 Drone Crescent 

   
d) A-51/19 Owner: 

Agent:  
Request: 
Location: 

David Campbell and Nicola Campbell 
David White, Royal City Nursery 
Variance for existing fence height in front yard 
54 Bennett Avenue 

   
e) A-52/19 Owner: 

Agent:  
Request: 
Location: 

Annamaria Bartolomucci and Maria Bartolomucci 
N/A 
Variance for proposed fence height 
58 Memorial Crescent 

   
f) A-53/19 Owner: 

Agent:  
Request: 
Location: 

922444 Ontario Ltd. 
John Rocchetta, The Beat Goes On 
Variance to permit retail establishment 
23 Wellington Road East, Unit 14 

   
g) A-54/19 Owner: 

Agent:  
Request: 
Location: 

Upper Grand District School Board 
N/A 
Variance to permit accessory structure in front yard 
72 Lemon Street 

   
h) A-55/19 Owner: 

Agent:  
Request: 
Location: 

Natalie Hearn 
N/A 
Variance for location of off-street parking space 
31 Barton Street 

www.guelph.ca/live
https://guelph.ca/city-hall/council-and-committees/quasi-judicialadjudicative-committees/committee-of-adjustment/
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i) A-56/19 Owner: 

Agent:  
Request: 
Location: 

1887278 Ontario Inc. 
Lloyd Grinham, Grinham Architects 
Variance for reduction in floor space index 
199 Woolwich Street 

    
j) A-59/19 Owner: 

Agent:  
Request: 
Location: 

St. Andrew’s Church 
Steve Dodge 
Variance for proposed fence height 
161 Norfolk Street 

    
k) A-60/19 Owner: 

Agent:  
Request: 
 
 
Location: 

Samuel Square Inc. 
N/A 
Variances for location of off-street parking area, exterior 
side yard and planting area for proposed commercial 
buildings 
490 Clair Road East 

 
REQUESTS 
‒ Application Fee Refund Request for file A-59/19 (161 Norfolk Street)  

 
STAFF ANNOUNCEMENTS 
‒ LPAT decision – file A-5/18 (92 Clough Crescent) 
 
ADJOURNMENT – next hearing June 27, 2019 

To be notified of any of the decisions of the City of Guelph Committee of Adjustment, 
you must submit a “Request for Written Decision” form. 





























































































 

 
The Ontario Municipal Board (the “OMB”) is continued under the name Local Planning 
Appeal Tribunal (the “Tribunal”), and any reference to the Ontario Municipal Board or 
Board in any publication of the Tribunal is deemed to be a reference to the Tribunal. 
 
 
PROCEEDING COMMENCED UNDER subsection 45(12) of the Planning Act, R.S.O. 
1990, c. P.13, as amended 

Applicant and Appellant: Alexandra & Antony Savich 
Subject: Minor Variance 
Variance from By-law No.: (1995) - 14864 
Property Address/Description:  92 Clough Cres 
Municipality:  City of Guelph 
Municipal File No.:  A-5/18 
LPAT Case No.:  PL180128 
LPAT File No.:  PL180128 
LPAT Case Name:  Savich v. Guelph (City) 

 

  

 
 
APPEARANCES:  
  
Parties Counsel 
  
Alexandra and Antony Savich Kevin Thompson and Keera Merkley (student) 
  
City of Guelph Jeffrey Aitkens 
  
  
DECISION OF THE TRIBUNAL DELIVERED BY MARCIA VALIANTE 

 
 

Local Planning Appeal Tribunal 
Tribunal d’appel de l’aménagement 
local 
 
 

ISSUE DATE: April 18, 2019 CASE NO(S).:     PL180128 
    

Heard: January 15, 2019 in Guelph, Ontario 
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INTRODUCTION 

 

[1] Alexandra and Antony Savich (“Applicants”) own a semi-detached dwelling 

located at 92 Clough Crescent (“subject property”), in the City of Guelph (“City”).  In 

December 2017, in order to establish and register an accessory apartment in the 

basement of the dwelling, the Applicants applied to the Committee of Adjustment 

(“Committee”) for approval of a minor variance from the City’s Zoning By-law No. 

(1995)-14864 (“ZBL”) to permit two off-street parking spaces on the subject property, 

whereas the ZBL requires three spaces.  On January 11, 2018, the Committee refused 

the application, which decision was appealed by the Applicants to the Ontario Municipal 

Board (“Board”), now the Local Planning Appeal Tribunal (“Tribunal”), in accordance 

with s. 45(12) of the Planning Act (“Act”). 

 

[2] The Tribunal held a hearing on January 15, 2019.  The City appeared and 

opposed the variance.  The Tribunal heard the evidence of two Registered Professional 

Planners, Hugh Handy and Michael Witmer.  Mr. Handy, who was called by the 

Applicants, is a Senior Associate at GSP Group Inc.  Mr. Witmer, who was called by the 

City, holds the position of Senior Development Planner at the City.  The Tribunal 

qualified both Mr. Handy and Mr. Witmer to provide opinion evidence in the area of land 

use planning. 

 

THE SUBJECT PROPERTY AND THE PROPOSED VARIANCE 

 

[3] The subject property is located within a residential subdivision known as Victoria 

Gardens in the southeast part of the City.  The subdivision is comprised of a mix of 

detached and semi-detached dwellings and townhouses.  The City Official Plan (“OP”) 

designates the area as “Low Density Greenfield Residential”.  The subject property is 

zoned “Specialized Residential Semi-Detached (R.2-5)”.  The R.2-5 zoning permits an 

accessory apartment in a semi-detached dwelling provided that the criteria set out in s. 

4.15.1 of the ZBL are met.  The one criterion at issue here is s. 4.15.1.4, which provides 

that parking for an accessory apartment “shall be developed in accordance with s. 
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4.13”.  Section 4.13 requires: for a semi-detached dwelling with no accessory 

apartment, a minimum of one parking space located a minimum of 6 metres (“m”) from 

the street line and to the rear of the front wall of the main building; and, for a semi-

detached dwelling with an accessory apartment, a minimum of three parking spaces.  

Section 4.15.1.4.1 further provides that parking for the accessory apartment may be 

stacked in the driveway behind the one required parking space for the host dwelling but 

only for a maximum of two spaces. 

 

[4] The dwelling was constructed on the subject property in 2008.  The ZBL parking 

requirement was met by having one space in the attached single car garage behind the 

front wall of the dwelling.  There is also sufficient room in the driveway, which measures 

6.29 m by 3.2 m, for a second, stacked parking space.  Subsequent to construction of 

the dwelling, a one-bedroom accessory apartment was constructed in the basement; 

however, the apartment is unregistered.  No further construction is anticipated but, in 

order to legally establish an accessory apartment use, the ZBL requires that a third 

parking space be provided on the subject property.  The Applicants argue that there is 

no additional space on the site to add a third parking space; thus, they seek relief from 

the ZBL requirement. 

 

THE EVIDENCE 

 

[5] Mr. Handy provided his opinion with respect to whether the application has 

regard for provincial policy on accessory units, is consistent with the Provincial Policy 

Statement, 2014 (“PPS”) and conforms with the Growth Plan for the Greater Golden 

Horseshoe, 2017 (“Growth Plan”).  He also provided his opinion as to whether the 

application meets the four tests in s. 45(1) of the Act. 

 

[6] Mr. Handy reviewed the provisions of the Strong Communities Through 

Affordable Housing Act, 2011, S.O. 2011, c. 6 (“Bill 140”), which came into force on 

January 1, 2012.  Bill 140 amended s. 16 of the Act to require official plans to contain 

policies authorizing the establishment of accessory residential units in detached houses, 
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semi-detached houses and row houses and added s. 35.1 to the Act requiring 

municipalities to ensure their zoning by-laws give effect to such policies.  Bill 140 also 

provided authority for the Minister of Housing to make regulations prescribing the 

standards with respect to accessory units.  Mr. Handy noted that the Minister of Housing 

took steps in 2016 and 2017 to develop such standards by identifying “best practices” in 

an Information Sheet and by drafting a regulation.  He stated that both documents 

specified that the “maximum parking required per second unit should be one space”.  

Mr. Handy conceded that the draft regulation, which would have imposed this 

requirement, was not adopted and is not in effect but testified that, in his opinion, the 

ZBL should have regard for it as provincial policy guidance.  Specifically, he noted, 

although accessory apartments are nominally permitted in the City within an R.2 zone, 

the combined effect of several provisions of the ZBL operates as a complete prohibition 

on establishing accessory apartments in semi-detached dwellings without obtaining a 

variance with respect to parking, either to increase the permitted width of the driveway 

to add a third space, to reduce the number of required spaces, or to permit three 

stacked spaces.  It was his opinion that the proposed variance would give effect to 

provincial policy guidance supporting the establishment of accessory apartments. 

    

[7] Mr. Handy testified that, in his opinion, the Applicants’ proposal is consistent with 

a number of PPS policies, including policies that promote the efficient development of 

land, accommodate an appropriate range and mix of housing needs, facilitate 

intensification, and utilize existing infrastructure and services.  He noted that the 

variance would permit modest intensification by enabling an accessory apartment 

without impact to surrounding land uses and residents.  Mr. Handy further opined that 

the variance would conform with similar policies in the Growth Plan. 

 

[8] With respect to s. 45(1) of the Act, Mr. Handy provided his opinion that the 

proposal meets all four tests for a variance.  In his view, the variance maintains the 

general intent and purpose of the OP.  He referred specifically to OP policies supporting 

a compact, vibrant and complete community, intensification, transit-supportive 

development, and active transportation.  He noted that the OP states that the City “shall 
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provide for the creation of accessory apartments in low density designations”.  

According to Mr. Handy, the proposal would promote modest intensification of a 

property, which is in a low-density designation and within walking distance of three 

stops along two bus routes. 

 

[9] Mr. Handy was also of the view that the proposed variance maintains the general 

intent and purpose of the ZBL.  He stated that the accessory apartment is a permitted 

use and would meet all of the standards in the ZBL other than the minimum parking 

requirement. He further stated that the ZBL predates the current OP and that the City 

has authorized a comprehensive review of the ZBL to ensure that it is brought into 

conformity with the OP and current provincial policies.  Mr. Handy further testified that 

he considers the basis of the three-space requirement to be the Shared Rental Housing 

Review, Final Report and Recommendations, 2005 (“2005 Shared Housing Review”), 

prepared by the City’s Planning and Building Services.  It was his opinion that this report 

is outdated. 

 

[10] In Mr. Handy’s opinion, the proposed variance is desirable for the appropriate 

development and use of the subject property in that it adds an accessory apartment in a 

low-density residential area close to transit and within walking distance of schools, 

parks and commercial and personal services, with no alteration to the existing built form 

of the surrounding neighbourhood.  He further stated that he considers the application 

to be minor because there will be two parking spaces for the subject property, which is 

one more than is required for a semi-detached dwelling without an accessory 

apartment, and will not create negative impacts on the surrounding neighbourhood. 

 

[11] Mr. Witmer testified with respect to the variance’s consistency with the PPS and 

conformity with the Growth Plan and the application of the tests in s. 45(1) of the Act. 

 

[12] It was Mr. Witmer’s opinion that the proposal is not consistent with the PPS 

because it will add an accessory apartment in a location where it cannot be 

appropriately accommodated.  He agreed that the variance would permit a form of 
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residential intensification within a settlement area, which the PPS supports.  However, 

he stated that the PPS in s. 1.1.3.3 requires local planning authorities to identify 

appropriate locations for intensification “where it can be accommodated taking into 

account existing building stocks or areas” and further provides in s. 1.1.3.4 and 1.4.3 

that “[a]ppropriate development standards” for residential intensification should be 

established by municipalities “which minimize the cost of housing and facilitate compact 

form, while maintaining appropriate levels of public health and safety.”  Mr. Witmer 

testified that the City has developed appropriate development standards; specifically, 

the OP and the ZBL permit residential intensification but also provide guidance for the 

evaluation of whether a specific location is appropriate and the accessory apartment 

can be accommodated.  In Mr. Witmer’s opinion, when the subject property is evaluated 

in accordance with that guidance, residential intensification cannot be appropriately 

accommodated on this site.  Mr. Witmer further testified that, in his opinion, the proposal 

does not conform with the Growth Plan, citing similar policies. 

 

[13] Regarding the tests in s. 45(1) of the Act, it was Mr. Witmer’s opinion that the 

variance would create a deficient off-street parking situation and meets none of the four 

tests.  In his view, the other criteria in s. 4.15.1 of the ZBL are restrictions that ensure an 

accessory apartment remains subordinate to the host dwelling and does not adversely 

affect the character of a neighbourhood, whereas the minimum parking requirement is a 

“resource” that supports the accessory apartment.  According to his evidence, where 

the only resource required to support an accessory apartment cannot be provided due 

to the physical limitations of a property, as is the case here, such a proposal cannot be 

considered “minor”.  In addition, he stated, the proposal has the potential to affect 

adjacent properties because a parking deficiency could lead to parking on landscaped 

areas of the front yard or on the street.  He noted that there have been complaints and 

convictions under the traffic by-law with respect to the subject property even though two 

parking spaces effectively exist. 

 

[14] Mr. Witmer also stated that he does not consider the proposal to be “desirable for 

the appropriate development or use” of the subject property because it creates a 
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parking deficiency that does not adequately support both the primary dwelling unit and 

the accessory apartment and could negatively impact the neighbourhood by 

encouraging parking on the front lawn or landscaped areas or reliance on on-street 

parking, which is contrary to the City’s by-laws. 

 

[15] It was Mr. Witmer’s opinion that the proposal does not meet the general intent 

and purpose of the OP, which seeks to ensure that adequate parking is provided on all 

properties and requires that parking standards, both generally and specifically for 

accessory apartments, are to be addressed through zoning by-laws and site plans.  He 

further stated that the proposal does not meet the general intent and purpose of the 

ZBL.  In his view, the intent of the ZBL is to balance community character with housing 

needs and to ensure that adequate on-site parking is provided that meets the needs of 

two self-contained dwelling units and does not rely on illegal or temporary parking.  He 

noted that the ZBL permits accessory apartments in semi-detached dwellings but that, 

because semi-detached dwellings are often on narrow lots, they often cannot 

accommodate them.  Nevertheless, he stated, 50 building permits have been issued by 

the City for accessory apartments in semi-detached dwellings where no variances were 

required. 

 

SUBMISSIONS 

 

[16] The Applicants submit that the proposed variance, by permitting an accessory 

apartment in an existing dwelling, would be consistent with policies in the PPS and 

would conform with similar policies in the Growth Plan that support residential 

intensification which makes efficient use of land, infrastructure and public services.  

They argue that the OP and the ZBL in particular are out of date with respect to 

accessory unit standards and have not been brought into line with provincial law or 

policy as required by Bill 140.  As a result, the Applicants submit, the combined effect of 

the provisions in the ZBL is to prohibit the establishment of accessory apartments in 

semi-detached dwellings in the City without a variance.  They argue that a prohibition on 

a lawful use in the guise of a regulation contravenes the Act, citing several cases. 
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[17] The Applicants argue that provincial policy as evidenced by the draft regulation 

and guidance from the Minister of Housing identifies a maximum of one space per unit 

as a “best practice” regarding the parking standard for accessory units.  They refer to 

decisions of the Board in which that standard was accepted as appropriate for 

accessory units. 

 

[18] The Applicants concede that accessory units are not appropriate in every 

location in the City but argue that the subject property is an appropriate location, with no 

concerns about public health or safety.  Further, they submit, the variance meets the 

tests in s. 45(1) of the Act, noting Mr. Handy’s evidence to the effect that there will be no 

physical changes to the built form and no adverse impacts on the neighbourhood. 

 

[19] The City submits that the proposed variance does not meet any of the tests in s. 

45(1) of the Act because it would create a permanent parking deficiency that has the 

potential to create negative impacts on the subject property and in the surrounding 

neighbourhood.  According to the City, this parking deficiency would very likely lead to 

illegal parking, which is not a minor impact, is not desirable for the appropriate 

development of the subject property and conflicts with the general intent and purpose of 

the OP and the ZBL. 

 

[20] The City states that the PPS and the Growth Plan direct the City to establish 

appropriate standards for the location of accessory units, which the City has done.  The 

City disagrees that there is an effective prohibition on accessory units in semi-detached 

dwellings, submitting that accessory units are permitted in low-density residential zones 

and that more than 50 have been established in semi-detached dwellings under the ZBL 

standards.  It argues that the draft regulation and the Minister of Housing’s Information 

Sheet identifying a preferred parking standard for accessory units do not have legal 

effect and do not override the City’s own standard, which was established in 2005 

based on an in-depth study and survey and was not revised in 2015 after a follow-up 

survey.   The City refers to Mr. Witmer’s evidence regarding the comprehensive review 
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of the ZBL that is currently underway, which includes a review of appropriate parking 

standards, and submits that, as a result, the variance application is premature.   

 

ANALYSIS AND FINDINGS 

 

[21] To approve a variance, the Tribunal must find that it meets all four tests in s. 

45(1) of the Act.  If even one of the tests is not met, then the variance cannot be 

approved.  These tests are that the variance: maintains the general intent and purpose 

of the official plan; maintains the general intent and purpose of the zoning by-law; is 

desirable for the appropriate development or use of the land, building or structure; and 

is minor.  In addition, the Tribunal must be satisfied that the variance is consistent with 

the PPS and conforms with the Growth Plan. 

   

The General Intent and Purpose of the OP 

 

[22] The OP contains general intensification policies in s. 3.7, which provides that a 

range and mix of housing will be planned for, “taking into account affordable housing 

needs and encouraging the creation of accessory apartments throughout the built-up 

area.”  In s. 9.2.3, the OP provides that the City is to provide for the creation of 

accessory apartments in low-density residential designations and that the ZBL “will 

provide specific regulations for accessory apartments.”  Thus, while the OP expresses 

the intent to encourage the creation of accessory units and generally endorses their 

establishment in low-density residential areas, it identifies no specific standards, leaving 

them to be developed under the zoning regulations. 

   

[23] With respect to parking generally, the OP provides that the City “will ensure that 

adequate parking facilities are provided to meet the parking demands generated by 

various land uses” and will “specify off-street parking requirements” in the ZBL.  In s. 

5.11.6 and 5.11.8, the OP also provides: 

6.  Reduced parking requirements may be considered as part of a 
Parking Study, particularly within Downtown, Community Mixed-use 
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Nodes and Intensification Corridors, or for affordable housing, or 
where high levels of transit exist or are planned.  

8.  The City may encourage managing the supply of parking as a 
[Transportation Demand Management (“TDM”)] measure.  

[24] Thus, while the general intent of the OP is for the City to develop parking 

standards based on demand generated by different land uses and to specify those 

standards in the ZBL, the OP also expresses an intent that in certain circumstances 

those standards may be reduced below what would otherwise be considered 

appropriate. 

 

[25] The ZBL was adopted and amended prior to the OP, which was adopted by City 

Council in 2012 and approved by the Board in 2017.  Nevertheless, the City did 

establish off-street parking standards for semi-detached dwellings with accessory units 

in low-density residential zones in the ZBL in 2006, based on demand as identified in a 

survey carried out as part of the 2005 Shared Housing Review.  The 2005 survey, of 

properties with existing accessory units, indicated that the average number of vehicles 

owned by occupants of houses with accessory apartments was 2.3, with occupants of 

the accessory unit having an average of 0.8 vehicles (29% of those responding had no 

vehicle) and occupants of the host unit having an average of 1.5 vehicles.   At the time, 

the ZBL minimum requirement was two parking spaces; following the 2005 Shared 

Housing Review, the City amended the ZBL to increase that requirement to three but 

did not increase the minimum requirement of one parking space for a semi-detached 

dwelling with no accessory unit.  The City submits that a minimum of three spaces is still 

an appropriate standard.  In terms of demand, in the 2015 survey, the average number 

of vehicles owned by occupants of houses with accessory apartments increased slightly 

from 2005, with occupants of accessory units having on average 1.1 vehicles and 

occupants of host units having on average 1.7 vehicles. 

 

[26] To maintain the general intent of the OP with respect to parking, the variance 

would have to ensure there is “adequate” parking based on expected demand.  The City 

does not at present permit overnight on-street parking in this neighbourhood in the 
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winter months, so all parking must be provided on the subject property.  Both parties’ 

counsel explored several possible car ownership scenarios with Mr. Handy and Mr. 

Witmer and addressed the issue in their submissions.  These scenarios are not very 

helpful in determining an adequate standard, as it is easy to envisage some situations, 

with or without an accessory apartment, where there could be inconvenience for a large 

number of occupants with many vehicles, while in other situations there would not be. 

 

[27] The Applicants submit that the most likely scenario is that the person seeking to 

rent an accessory one-bedroom apartment would have either no car or at most one car.  

They submit that they could advertise the rental as having no parking, or one space, as 

the needs of the host unit change, so that allocating two parking spaces to support the 

dwelling as a whole would be adequate.  The Applicants accept that a variance 

reducing the parking would run with the land but argue that that would be known by a 

subsequent purchaser at the time of any future sale and, if the accessory unit was 

converted back, the parking would be double the minimum required in the ZBL. 

 

[28] The OP contemplates that reductions in parking standards may be appropriate in 

some circumstances: in specific areas of the City, “for affordable housing”, or where 

high levels of transit exist or are planned.  Here, the variance would support the 

establishment of an accessory unit and thus, would be “for affordable housing”.  The OP 

defines “affordable housing” to mean “in the case of rental housing, a unit for which the 

rent is at or below the average market rent of a unit in the City…”   While the evidence 

did not establish what the rental rate for the accessory apartment would be, it is 

generally recognized that accessory units are an affordable form of rental 

accommodation and are encouraged on that basis.  As stated in the letter from the 

Minister of Housing provided in the Joint Document Book:   

[S]econd units are an important tool in contributing to the supply of 
private sector affordable housing choices.  They are widely recognized 
as one of the most affordable forms of rental housing.  Second units help 
optimize the use of the existing housing stock and infrastructure, all the 
while providing an income stream for homeowners, particularly younger 
and older homeowners, who may respectively have a greater need for 
income to help finance and/or remain in their homes. 
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[29] The City’s 2015 report, Affordable Housing Strategy: The Current State of 

Housing in the City of Guelph, October 2015 (“Affordable Housing Strategy”), indicates 

that there is a need for affordable rental accommodation in the City.  The Affordable 

Housing Strategy sets out the nature of the problem facing the City as follows, with 

emphasis added:   

Tenant households, with annual incomes at or below the 30
th
 income 

percentile ($23,000) have very limited housing options in the private 
market.  They typically seek out government subsidized housing options, 
shared accommodations, rooming houses, or lower cost accessory 
apartments. … The City is currently exceeding its affordable 
homeownership target to provide 27% of new units below the benchmark 
price, but is not meeting the 3% affordable rental target.  However, over 
half of households in Guelph cannot afford housing at the affordable 
benchmark amounts.  … The lack of primary rental market construction, 
coupled with a very low vacancy rate, places increasing importance on 
the secondary rental market in meeting the community’s needs for rental 
accommodation.   

[30]  Even though the ZBL standard of three parking spaces was applied specifically 

to the establishment of accessory units, in the context of the subject property that 

standard operates as the only impediment to the establishment of an affordable unit.  

Therefore, the Tribunal finds, a variance that reduces the parking standard from three 

spaces to two in order to facilitate the establishment of an accessory apartment on the 

subject property maintains the general intent and purpose of the OP.   

 

The General Intent and Purpose of the ZBL 

 

[31] As noted above, the ZBL was amended in 2006 to set out the standards for the 

establishment of accessory units in low-density residential dwellings.  The ZBL identifies 

several criteria, in addition to the parking standard, including the maximum number of 

units, the maximum area of an accessory unit, the maximum number of bedrooms, and 

the requirement for interior access between the accessory unit and the host unit.  The 

general intent of the ZBL is to ensure that accessory units are subordinate to the host 

unit.  The proposed variance maintains this general intent. The only criterion that the 

proposal does not meet is the parking standard. 
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[32] The challenge with the ZBL is that it pre-dates the OP, with its emphasis on 

encouraging accessory units and the direction to consider reducing parking 

requirements for affordable housing, and predates the most recent versions of the PPS 

and the Growth Plan.  The City has acknowledged that “some aspects of [the ZBL] may 

not conform to the Official Plan.  A comprehensive review of the City’s zoning by-law is 

required to ensure that it conforms to the Official Plan and is reflective of current zoning 

practices.”  The City is in the process of undertaking a review of the ZBL’s off-street 

parking standards and s. 4.13 in particular.  Part of the study will explore and provide 

recommendations on the utilization of minimum and maximum parking requirements 

and on TDM measures, “including flexible parking standards, shared parking, and 

bicycle parking.”  It is expected that new parking standards will be adopted as a result of 

this review. 

 

[33] If the proposal met the existing parking standard, there would be no need for a 

variance.  The intent of the ZBL with respect to parking is to ensure that there is 

adequate parking on the site for the needs of the permitted uses.  The requirement for a 

semi-detached dwelling without an accessory apartment is one parking space.  As 

applied to the subject property, one space is adequate for a four-bedroom dwelling.  

Aside from the conflicting opinions of the two witnesses, the only evidence provided of 

what the parking needs might be with an accessory apartment comes from the surveys 

of established accessory apartments conducted in 2005 and 2015.  These surveys 

indicate that the average number of vehicles owned by all occupants of existing 

dwellings with accessory apartments averages more than two.  However, these 

averages apply to the aggregate of all established accessory apartments across the 

City, including those with two or three bedrooms, in both detached and semi-detached 

dwellings.  The 2015 survey notes that 95% of established accessory apartments are in 

single detached dwellings, with only 5% in semi-detached dwellings, and states that 3% 

are bachelor units, 52% have one bedroom, 41% have two bedrooms and 4% have 

three.  It is difficult to tease out from these figures what would be adequate for a semi-

detached dwelling with a one-bedroom accessory apartment, but it seems likely that the 

need would be below the average.  The Tribunal finds, therefore, based on need, that 
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the variance to permit two parking spaces would likely provide adequate parking; thus, 

the variance maintains the general intent and purpose of the ZBL respecting the 

provision of adequate parking. 

 

Whether the Variance is Desirable for the Appropriate Development or Use of the 

Land, Building or Structure 

 

[34] The test of desirability refers to whether the variance is desirable from a planning 

and public interest viewpoint.  There is no evidence that a reduction in parking will have 

any adverse impact on the usability or functionality of the subject property.  Because the 

variance would permit the establishment of an accessory apartment, it provides 

flexibility for the owner in how the dwelling is to be used.  The proposed modest level of 

intensification is suitable for the nature of the dwelling and for the neighbourhood.  The 

use is supported by two bus routes within walking distance.  The Tribunal finds that the 

variance is desirable for the appropriate development of the property.   

 

Whether the Variance is Minor 

 

[35] One important measure of whether a variance is “minor” is impact.  Here, there 

would be no construction and no change in built form if the variance is granted.  The 

only potential impact identified was Mr. Witmer’s opinion that a parking deficiency will 

have an adverse impact on the neighbourhood because it would push occupants of the 

subject property (if they collectively own more than two cars) to park illegally on the 

landscaped portion of the front yard, negatively affecting community character.  This is 

speculative.  If the variance is granted, there will be two parking spaces on the subject 

property and the Applicant can make this constraint known to any potential tenant of the 

accessory apartment. In any event, the evidence indicates that any complaints of illegal 

parking can be effectively addressed by the City through enforcement of its traffic by-

law.  Given that no other adverse impacts were identified, the Tribunal finds that the 

variance is minor. 
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Conclusion Regarding the s. 45(1) Tests 

 

[36] In summary, the Tribunal finds that the variance meets the four tests in s. 45(1) 

of the Act.   

 

Provincial Policies and Plans 

  

[37] In addition to meeting the tests in s. 45(1), it must be determined if the variance 

is consistent with the PPS and conforms with the Growth Plan.  The PPS has a number 

of policies that promote efficient land use, compact communities, residential 

intensification, a range and mix of housing, and affordable housing.  For example, s. 

1.4.3 provides:   

Planning authorities shall provide for an appropriate range and mix of 
housing types and densities to meet projected requirements of current 
and future residents of the regional market by:  

a) Establishing and implementing minimum targets for the provision of 
housing which is affordable to low and moderate income households. 
…  

b) Permitting and facilitating:  … all forms of residential intensification, 
including second units …  

c) Directing the development of new housing towards locations where 
appropriate levels of infrastructure and public service facilities are or 
will be available to support current and projected needs;  

d) Promoting densities for new housing which efficiently use land, 
resources, infrastructure and public service facilities, and support the 
use of active transportation and transit in areas where it exists … 
and  

e) Establishing development standards for residential intensification, 
redevelopment and new residential development which minimize the 
cost of housing and facilitate compact form, while maintaining 
appropriate levels of public health and safety.  
 

 
[38] Section 1.1.3.4 of the PPS states that “appropriate development standards”, 

which facilitate intensification, redevelopment and compact form, while avoiding or 

mitigating risks to public health and safety are to be established.  Mr. Witmer’s view is 
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that the meaning of what development standards are “appropriate” must be found in the 

OP and the ZBL and if a proposal does not meet those standards it must necessarily be 

inconsistent with the PPS.  The PPS directs that the OP is the most important 

mechanism for implementing the PPS and that zoning by-laws are important for 

implementation and must be kept up to date.  The City has acknowledged that the 2006 

parking standards require review and may not be in conformity with the OP.  More 

importantly, the PPS in s. 4.4 provides that the PPS “shall be read in its entirety and all 

relevant policies applied to each situation”.  It is not appropriate to reduce consideration 

of all relevant PPS policies to the single question of what the OP and ZBL say.  This is 

particularly so where the ZBL was adopted prior to the most recent version of the PPS. 

 

[39] The variance would permit a second unit in a low-density residential area, which 

is a modest form of residential intensification.  It is in a neighbourhood that has 

appropriate levels of infrastructure and public service facilities to meet the needs of this 

change and the change would contribute to their more efficient use.  The 

neighbourhood is served by two bus routes, walking trails and public services.  The PPS 

speaks to the promotion of appropriate development standards which facilitate 

intensification, redevelopment and compact form, while avoiding or mitigating risks to 

public health and safety.  Here, the parking reduction would facilitate the establishment 

of an accessory unit.  It would impose no risks to public health and safety.  Reading the 

PPS in its entirety and applying all relevant policies, the Tribunal finds that the variance 

is consistent with the PPS. 

 

[40] The Growth Plan states that application of its policies will support the 

achievement of complete communities that, among other things, “provide a diverse 

range and mix of housing options, including second units and affordable housing…” and 

“expand convenient access to… a range of transportation options…”  The Growth Plan 

requires municipalities to develop a strategy to achieve intensification targets and to 

encourage intensification throughout their built-up areas.  In s. 2.2.6, the Growth Plan 

requires municipalities to develop a housing strategy that supports achievement of 

policies in the plan by “identifying a diverse range and mix of housing operations and 
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densities, including second units and affordable housing to meet projected needs of 

current and future residents…”  Pursuant to s. 2.2.6.1 d), this strategy will be 

implemented through official plan policies and designations and zoning by-laws.  For 

Designated Greenfield Areas, the Growth Plan in s. 2.2.7 sets out density targets and 

states that new development will be planned, designated, zoned and designed in a 

manner that supports achievement of complete communities and active transportation 

and that encourages the integration and sustained viability of transit services. 

 

[41] As discussed above, the City’s Affordable Housing Strategy outlined the need for 

more affordable housing options, including in particular secondary rental units.  The OP 

has policies that support the establishment of accessory units and affordable housing 

options and it expressly states that reductions in parking standards can be considered 

“for affordable housing”.  While the Growth Plan contemplates that a municipality’s 

housing strategy will be implemented through official plans and zoning by-laws, the City 

acknowledged that the parking standards in the ZBL may not conform with the OP.  The 

current parking standard was adopted in 2006 and does not appear to have been 

considered through the lens of the Growth Plan policies that stress the need to 

encourage and facilitate affordable housing and a range of transportation options.  The 

variance, by permitting the establishment of a second unit, would contribute to the 

intensification of a Designated Greenfield Area and add to the mix of housing units, 

helping to meet a demonstrated need within the City.  The Tribunal finds that the 

variance conforms with the Growth Plan.   

 

Case Law and Other Submissions 

 

[42] The parties referred to several Board and Tribunal decisions that either approved 

or rejected variances or by-law changes respecting parking standards for accessory 

units.  The Tribunal is not bound by these cases.  Moreover, their circumstances, such 

as in areas of Toronto well-served by higher order transit and on-street permit parking, 

are generally not comparable.  The case of McCluskey, Re, 2013 CarswellOnt 8960, 

does address the Board’s interpretation of the same ZBL provision in a low-density 
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residential area of the City.  In that case, the Board refused a variance to reduce the 

parking requirement, finding that the variance did not maintain the general intent and 

purpose of the ZBL, was not desirable and was not minor.  The Board relied on the 

2005 Shared Housing Study to conclude that a minimum of three parking spaces was 

appropriate and anything less would not be minor or desirable. However, the Board 

there did not have the benefit of any expert evidence from the applicant.  The Board did 

not address the OP or consider the PPS or the Growth Plan and did not address 

whether the ZBL standard might be out of date or whether transit infrastructure might 

support a different standard.  Six years on, the circumstances and policy context have 

changed, as have the needs of City residents, and the ZBL parking standards are now 

acknowledged by the City to be in need of review and, in all likelihood, revision. 

 

[43] Given the Tribunal’s findings, it is not necessary to consider the Applicant’s other 

submissions.   

 

ORDER 

 

[44] The Tribunal orders that the appeal is allowed and the requested variance to 

Zoning By-law No. (1995)-14864 is authorized.  

 
 

 “Marcia Valiante” 
 
 

MARCIA VALIANTE 
MEMBER 

 
 
 
 

If there is an attachment referred to in this document, 
please visit www.elto.gov.on.ca to view the attachment in PDF format. 
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